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H-1B NONIMMIGRANT STATUS FOR 
FOREIGN DENTAL PROFESSIONALS
H-1B Status– What is it?
· H-1B status is a temporary, non-immigrant visa classification available to foreign nationals with offers of employment in professional positions.
· To qualify for this visa category, the position must require at least a Bachelor’s degree and the foreign worker must hold at least a Bachelor’s degree (or U.S. equivalent) in a field that is relevant to the position.
· A foreign national may hold H-1B status for a total of 6 years.  The H-1B status can be extended beyond the normal 6 year maximum if the foreign worker begins the green card process prior to the start of her sixth year in H-1B status.
Obtaining H-1B Status –Paperwork and Employer Obligations
· In order to obtain H-1B Status, the sponsoring employer must file a non-immigrant petition with U.S. Citizenship & Immigration Services (USCIS), along with a certified Labor Condition Application form and support letter.  This paperwork is prepared by the attorney for review and signature by the sponsoring employer.
· The employer must agree to pay the higher of the “prevailing wage” for the position (as determined by the Department of Labor’s wage survey) or the rate at which it pays other workers in the same position with comparable education and experience.
· The employer must also post a notice to its employees of the fact that it is sponsoring an H-1B nonimmigrant worker.  The notice is prepared by the attorney to comply with Department of Labor regulations, and contains the wage (or wage range) being offered to the worker.
· The prospective H-1B employee must provide copies of his her passport and other immigration documents as well as credentials for the position.  If the position requires state licensure, the H-1B employee must have the required license at the time the H-1B petition is filed.
Timing Issues

· Each fiscal year, USCIS may approve up to 65,000 new H-1B nonimmigrant petitions.  In recent years, the maximum number of H-1B petitions, or “cap,” has been reached well in advance of the start of the fiscal year on October 1.  For Fiscal Year 2009 (FY2007) which runs from October 1, 2008 through September 30, 2009, the cap was reached in early April 2008.  This means that workers seeking new H-1B employment will be unable to obtain H-1B status until the start of the next fiscal year on October 1, 2009 (although employers may submit petitions on their behalf as early as April 1, 2009).

· Certain types of employers and foreign nationals are not subject to the H-1B cap, including:  (1) those who already hold H-1B status and wish to extend or transfer their employment; (2) foreign medical graduates (physicians only, not dentists) whose H-1B employment will take place in a medically underserved area of the United States in service of a J-1 visa waiver commitment; and (3) those whose H-1B employment will be with a college or university, or a non-profit organization that is affiliated with a college or university.

· Unless an H-1B beneficiary falls into one of the exempt categories described above, s/he will not be able to obtain H-1B status until October 1, 2009, the start of FY2010.  Such beneficiaries should apply on April 1, 2009 in order to maximize the chance of securing H-1B status before the cap is reached for FY2010.

Cost to the Employer
· McCandlish Holton does not charge for initial questions relating to the potential hiring of an H-1B worker.
· H-1B petition legal fees range from $2,100 - $2,500.  Filing fees range from $820 to $3,320 depending on the type of employer and the type of petition involved.  The Department of Labor considers both attorney fees and USCIS filing fees to be “employer expenses.”  This means that, if the H-1B worker pays these costs, the employer could be required to reimburse the employee and could also be subject to fines in the event of an audit by the Department of Labor.
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FREQUENTLY ASKED QUESTIONS
1.
How long does it take to process an H-1B?
A.
It generally takes 1-2 weeks to prepare the required paperwork to file the petition.  Once filed, USCIS takes approximately 4-6 months to process the petition using regular processing.  For an extra $1,000 “premium processing” fee, USCIS will complete its initial adjudication of the petition within 15 calendar days.  Keep in mind that, when hiring a foreign physician who needs a J-1 waiver before commencing work in H-1B status, processing takes several months longer.
2.
How soon can the employee begin working in H-1B status?
A:
It depends.  If the worker already holds H-1B status with another employer, then s/he may begin working for another H-1B sponsoring employer as soon as the new employer’s H-1B petition is received by USCIS.  If the worker is currently in the U.S. in another nonimmigrant status, then the employee may begin working as soon as the H-1B petition is approved by USCIS.  If the worker is outside the U.S., then s/he will need to apply for an H-1B visa in his/her passport before entering the U.S. and beginning work.

3.
How do I know if the worker has a degree that is the equivalent of a U.S. Bachelor’s degree?
A.
The attorney will submit the foreign degree to a credentials evaluation service to determine its equivalence to a U.S. degree.
4.
How do I determine the prevailing wage for the position?
A.
The attorney will check the Department of Labor’s wage survey to find the position title, description and geographic location that corresponds to the position offered by the employer.  The wage survey provides four levels of wages, depending on the prospective employee’s level of experience.

5.
What do I do if we are unable to offer the worker a wage that meets the “prevailing wage”?
A.
The employer may either raise the wage, or attempt to locate an alternative wage survey that both meets the Department of Labor’s criteria and shows a lower wage than that provided in the Department of Labor survey.
6.
May I terminate an H-1B worker before the expiration of the approved H-1B petition?
A.
Yes.  An H-1B employee is an employee at will like any other.  You may therefore terminate the employment at any time (subject, of course, to the termination provisions of any employment contract into which you may have entered with the employee).  If, however, you do terminate an H-1B employee before the expiration of his/her H-1B stay, you must offer to pay the cost of the return airfare to the employee’s home country.
7.
Does the offer of employment have to be for a full-time position?
A.
No.  An H-1B worker may work either full or part-time for the sponsoring employer.
8.
Do I have to sponsor an H-1B employee for the green card?
A.
No.  There is no obligation for an employer to sponsor an H-1B worker for Lawful Permanent Residence.  However, the employer may choose to do so at any time during the course of the H-1B worker’s employment.  It is advisable to begin this process no later than the beginning of the 5th year in H-1B status.
9.
What are the filing fees for an H-1B petition?
A.
There is a base filing fee of $320 for every H-1B petition.  In addition, there is a $500 “fraud prevention” fee that applies to most petitions, as well as a $1,500 “re-training” fee that applies to most employers.  Employers with 25 or fewer employees pay $750 instead of $1,500 for the “re-training” fee.
10.
Can the employee pay any of these fees?
A.
The Department of Labor and the Immigration Service take the position that legal fees and filing fees for H-1B petitions are employer expenses.  If an employer requires the employee to pay these fees, it could be required to re-pay those fees and/or be subject to additional fines in the event of an audit by the Department of Labor.
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